
May 31, 2023 

Hon. David J. Smith, Clerk of Court 
U.S. Court of Appeals for the Eleventh Circuit 
Office of the Clerk 
56 Forsyth Street, N.W. 
Atlanta, GA 30303 

Via ECF 

Re:  Silva v. U.S. Attorney General, Dkt No. 22-10300 
Response to Respondent’s Rule 28(j) letter dated May 25, 2023 

Dear Mr. Smith: 

The instant matter concerning Petitioner Silva is distinguishable from U.S. v. 
Carrillo-Lopez, -- F.4th --, 2023 WL 3587596 (9th Cir., May 23, 2023) in important 
and consequential ways. Carrillo-Lopez concerns 8 U.S.C. § 1326, which imposes 
criminal penalties against noncitizens who have re-entered the U.S. after being 
removed, whereas Silva concerns former 8 U.S.C. § 1432(a)(3), which allowed 
naturalized U.S.-citizen mothers, but not naturalized U.S.-citizen fathers, to 
automatically confer citizenship upon their nonmarital child without achieving a 
“legal separation” from the child’s other parent. Importantly, Silva is further 
distinguishable from Carrillo-Lopez because the Immigration and Nationality Act of 
1952 added new quota restrictions that drastically curtailed Black 
immigration. Hearings Before the President’s Comm’n on Immig. and 
Naturalization at 1113 (1952) (Amended App’x 111). Together with 
Secretary Fuller’s statements denigrating Jamaican, Bahamian, and Mexican 
immigrant men and their families, id. at 1061-62 (Amended App’x 105-06), 
this evidence deeply undercuts the presumption that the 1952 Congress 
excluded fathers from former § 1432(a)(3)’s second clause in good faith. 

Moreover, unlike in Carrillo-Lopez, Petitioner Silva has provided this Court 
with evidence of former § 1432(a)(3)’s discriminatory impact, specifically the rates 
of nonmarital children in majority Black countries, in the years immediately 
following the 1952 Act’s enactment. Op. Br. at 43–45. In Carrillo-Lopez, there is no 
“clear” non-discriminatory reason for the disproportionate impact on Black 
immigrants. See Carrillo-Lopez, 2023 WL 3587596 at *14. Therefore, the reasoning 
in Carrillo-Lopez does not stand in the way of this Court inferring that Congress was 
motivated by racial animus in enacting former § 1432(a)(3)’s second clause. 
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Petitioner Silva and others continue to suffer from the discriminatory intent 
and effects of former § 1432(a)(3), notwithstanding its repeal over 20 years ago. See 
Letter from U.S. Congresswoman Alma S. Adams, Ph.D. to U.S. Att’y Gen. Merrick 
B. Garland (March 27, 2023); Brief for Amici Curiae, Davis v. U.S. Att’y Gen., Dkt.
No. 21-2235, Doc. 51 (3d Cir., filed Jan. 20, 2023). As the instant matter is clearly
distinguishable from Carrillo-Lopez, this Court should vacate the removal order and
recognize Silva as a U.S. citizen.

Sincerely, 

/s/ Meredyth L. Yoon 
Meredyth L. Yoon 
Laura Murchie 
Peter Isbister 
Bacardi L. Jackson 
Abel S. Delgado 
Amber Qureshi 
Naikang Tsao 

Counsel for Petitioner Silva 

     cc: Katharine E. Clark (by CM/ECF) 
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CERTIFICATE OF INTERESTED PERSONS 

Pursuant to Fed. R. App. P. 26.1 and 11th Circuit Rule 28-1(b), I certify that 

the following persons may have an interest in the outcome of this case:  

1. ALEXANDER, Gerald M., Office of Immigration Litigation, Civil

Division, U.S. Department of Justice, Counsel for Respondent; 

2. BOYNTON, Brian M., Acting Assistant Attorney General, Civil

Division, U.S., Department of Justice, Counsel for Respondent; 

3. BROWN, Denise G., Temporary Appellate Immigration Judge, Board

of Immigration Appeals, Executive Office for Immigration Review; 

4. CLARK, Katharine E., Office of Immigration Litigation, Civil

Division, U.S. Department of Justice, Counsel for Respondent; 

5. DELGADO, Abel S., Southern Poverty Law Center, Counsel for

Petitioner; 

6. DUNCAN, Randall W., Immigration Judge, Atlanta Immigration

Court, Executive Office for Immigration Review; 

7. ERVIN, Sean, Field Office Director, Atlanta Field Office, U.S.

Immigration and Customs Enforcement, U.S. Department of Homeland Security; 

8. GARLAND, Merrick B., Attorney General of the United States, U.S.

Department of Justice, Respondent; 

3

USCA11 Case: 22-10300     Document: 61     Date Filed: 05/31/2023     Page: 3 of 26 RESTRICTED



9. ISBISTER, Peter, Southern Poverty Law Center, Counsel for

Petitioner; 

10. JACKSON, Bacardi, Southern Poverty Law Center, Counsel for

Petitioner; 

11. MAJORKAS, Alejandro N., Secretary, U.S. Department of Homeland

Security; 

12. MURCHIE, Laura, Asian Americans Advancing Justice-Atlanta,

Counsel for Petitioner; 

13. QURESHI, Amber, National Immigration Project of the National

Lawyers Guild, Counsel for Petitioner; 

14. SILVA, Kelvin Osvaldo, Petitioner;

15. TSAO, Naikang, Foley & Lardner LLP. Counsel for Petitioner;

16. WALDROP, Ashley S., Assistant Chief Counsel, Office of the

Principal Legal Advisor, U.S. Department of Homeland Security; 

17. YOON, Meredyth L., Asian Americans Advancing Justice-Atlanta,

Counsel for Petitioner. 

Respectfully submitted, 

/s/ Meredyth L. Yoon 
Meredyth L. Yoon 
ASIAN AMERICANS ADVANCING JUSTICE-ATLANTA 
5680 Oakbrook Parkway, Ste. 148 
Norcross, GA 30093 
myoon@advancingjustice-atlanta.org 
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CERTIFICATE OF COMPLIANCE 

In accordance with Fed. R. App. P. 28(j), I certify that the body of the 

foregoing letter contains 349 words. 

Dated: May 31, 2023                /s/ Meredyth L. Yoon 
Meredyth L. Yoon 
ASIAN AMERICANS ADVANCING JUSTICE-
ATLANTA 
5680 Oakbrook Parkway, Ste. 148 
Norcross, GA 30093 
myoon@advancingjustice-atlanta.org 
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CERTIFICATE OF SERVICE 

I hereby certify that on May 31, 2023, I electronically filed the foregoing 

with the Clerk of Court for the United States Court of Appeals for the Eleventh 

Circuit by using the appellate CM/ECF system. I certify that all participants in this 

processing are registered CM/ECF users and that service will be accomplished by 

the CM/ECF system. 

       /s/ Meredyth L. Yoon 
Meredyth L. Yoon 
ASIAN AMERICANS ADVANCING JUSTICE-
ATLANTA 
5680 Oakbrook Parkway, Ste. 148 
Norcross, GA 30093 
myoon@advancingjustice-atlanta.org 
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Congress of the United States 

Washington, DC 20515 
 
 

March 27, 2023 

 

The Honorable Merrick B. Garland  

Attorney General 

United States Department of Justice 

950 Pennsylvania Avenue, N.W. 

Washington, DC 20530-0001 

Cc: Brian M. Boynton, Principal Deputy Assistant Attorney General 

 
Dear Attorney General Garland: 

I write to express my serious concern over a case your office is currently prosecuting, Silva v. Garland, No. 

22-10300 (11th Cir.). In that case, the Government seeks to enforce an antiquated and discriminatory law 

that mars the civil rights record of this administration.1 I respectfully urge the Department of Justice (DOJ) 

to reconsider its opposition to Kelvin Silva’s petition to be recognized as a United States citizen and to 

work in concert with those of us trying to fix a historical wrong.  

Mr. Silva’s case involves a discriminatory provision within a now-repealed statute, 8 U.S.C. § 1432(a)(3), 

which prevented non-marital children from acquiring U.S. citizenship through their father unless the father 

first married, then legally separated from the child’s mother. The rule originated in a racist 1864 Maryland 

court decision, Guyer v. Smith, in which the court ruled that two sons born overseas of a white U.S.-citizen 

father and a Black mother from St. Barthélemy were “not born in lawful wedlock” and thus were not U.S. 

citizens. It was later codified in the Nationality Act of 1940 and recodified in the Immigration and 

Nationality Act of 1952. The Guyer Rule disproportionately restricted how non-white parents could secure 

citizenship for their children – and for decades was maintained for just that reason. Over two decades ago, 

Congress correctly recognized the lack of fairness in § 1432(a)(3)’s parental marriage requirement and 

repealed it as part of the Child Citizenship Act of 2000. Regretfully, the change did not apply to those like 

Mr. Silva who had already turned 18. For this reason, Mr. Silva and thousands of other similarly situated 

immigrants continue to suffer from the discriminatory intent and effects of the Guyer Rule long after its 

repeal. 

Mr. Silva lawfully moved to the United States as an 11-year-old child to live with his U.S. Citizen father. 

He lived in the U.S. for over 30 years and developed extensive ties to the community. His entire family, 

including three children, his mother, three sisters, two brothers, aunts, uncles, nieces, nephews and two 

young grandchildren, all of whom are U.S. citizens or lawful permanent residents, live in the United States. 

But for the outdated, racist and sexist Guyer Rule, Mr. Silva would not have been denied citizenship and 

ripped away from his family and community. Indeed, Mr. Silva’s case amplifies the arbitrariness of the law, 

which would not have operated against him if only he were seven years younger.  

To correct this historical injustice, I am proud to have joined Representative Yvette Clarke in introducing 

the Equal Citizenship for Children Act, which would make provisions of the Child Citizenship Act of 2000 

retroactive. Particularly in light of President Biden’s second Executive Order committing this 

 
1  Lauren Lantry, Permanent resident who hoped Biden would be his ‘miracle’ is set to be deported, ABC News 

(April 6, 2021), https://abc7ny.com/kevin-silva-biden-immigration-plan-what-is-a-permanent-resident-

news/10491897/.   
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administration to promoting racial justice, I encourage your office to reconsider its position in Mr. Silva’s 

case. 

Punishing Mr. Silva and his family for the happenstance of his lawful migration to the U.S. and letting his 

removal stand is not the pursuit of justice. It is the opposite. I see no reason for the Justice Department to 

continue to enforce a law it knows is rooted in racism and sexism and that is no longer on the books. 

Nevertheless, that is exactly what Justice Department lawyers assigned to Mr. Silva’s case are doing. It 

does not have to be this way, of course. Lawyers at the Department of Justice are under no obligation to 

continue to enforce this morally indefensible and defunct law.  

For all of these reasons, I respectfully urge DOJ to re-consider its position in Mr. Silva’s case and any 

other similar litigation that implicates § 1432(a)(3). It would best serve the cause of justice for DOJ to 

jointly petition the Court to rescind the removal order against Mr. Silva and allow him to return to the 

United States while Congress works to provide a legislative fix to the problem facing thousands of would-

be U.S. citizens like Mr. Silva.  

I thank you for your consideration of this matter. 

 

Sincerely, 

 

Alma S. Adams, Ph.D.  

Member of Congress 
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No. 21-2235 

              

UNITED STATES COURT OF APPEALS 
FOR THE THIRD CIRCUIT 

_______________________ 

DAMION GLENROY VANDO DAVIS, 
Petitioner,  

-v.- 
ATTORNEY GENERAL, UNITED STATES OF AMERICA, 

Respondent. 

_______________________ 

Petition for Review of a Decision by the Board of Immigration Appeals 
Agency No. A 042-256-487 

              
 
BRIEF FOR AMICI CURIAE OF ORGANIZATIONS ASIAN AMERICANS 

ADVANCING JUSTICE-ATLANTA, NATIONAL IMMIGRATION 
PROJECT OF THE NATIONAL LAWYERS GUILD, SOUTHERN 
POVERTY LAW CENTER IN SUPPORT OF THE PETITIONER 

              
 
Sarah H. Paoletti      ASIAN AMERICANS ADVANCING 
TRANSNATIONAL LEGAL CLINIC   JUSTICE – ATLANTA* 
UNIV. OF PENNSYLVANIA LAW SCHOOL 5680 Oakbrook Pkwy., Ste. 148 
3501 Sansom Street    Norcross, GA 30093 
Philadelphia, PA 19104 
T: 215-898-1097     NATIONAL IMMIGRATION PROJECT OF 
F: 215-573-6783     THE NATIONAL LAWYERS GUILD* 
paoletti@law.upenn.edu    2201 Wisconsin Ave. NW, Ste. 200 
       Washington, DC 20007 
Counsel for Amici Curiae 
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SOUTHERN POVERTY LAW CENTER* 
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*Amici Curiae 
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      i 

CORPORATE DISCLOSURE STATEMENT  

Pursuant to Federal Rules of Appellate Procedure 26.1(a) and 29(a)(4)(A), 

counsel for Amici certifies that the Amici and the signatories are registered non-

profits and have no parent corporations, nor does any publicly held corporation own 

ten percent or more of their stock. 

FEDERAL RULE OF APPELLATE PROCEDURE 29 STATEMENTS 

Pursuant to Federal Rule of Appellate Procedure 29(a)(2), counsel for Amici 

certifies that the parties have consented to the filing of this brief. Pursuant to Federal 

Rule of Appellate Procedure 29(a)(4)(E), counsel for Amici certifies that no counsel 

for the parties authored this brief in whole or in part, and no party, party’s counsel 

or person or entity other than Amici and its counsel contributed money that was 

intended to fund the preparing or submitting of this brief. 
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INTEREST OF AMICI CURIAE 

Asian Americans Advancing Justice-Atlanta is the first nonprofit legal 

advocacy organization dedicated to protecting the civil rights of Asian Americans, 

Native Hawaiian, Pacific Islander (AANHPI) and Arab, Middle Eastern, Muslim, 

and South Asian (AMEMSA) communities in Georgia and the Southeast. It works 

to promote equity, fair treatment, and self-determination for all communities of 

color. 

National Immigration Project of the National Lawyers Guild 

(NIPNLG) is a nonprofit membership organization of immigration attorneys, legal 

workers, grassroots advocates, and others working to defend immigrants’ rights and 

secure a fair administration of the immigration and nationality laws. Through 

litigation and advocacy, NIPNLG has worked to advance justice and equity in 

U.S. immigration laws and their enforcement. 

Southern Poverty Law Center (SPLC) is a catalyst for racial justice in the 

South and beyond, working in partnership with communities to dismantle white 

supremacy, strengthen intersectional movements, and advance the human rights of 

all people. The SPLC provides pro bono legal representation to people in 

immigration detention across the Deep South.  
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SUMMARY OF ARGUMENT 

Former 8 U.S.C. § 1432(a)(3) treats fathers and mothers differently with 

respect to whether and how they can transmit citizenship to foreign-born, 

nonmarital children (in other words, children who were born “out of wedlock”).  

While the law was superseded by the Child Citizenship Act of 2000, Pub. L. No. 

106-395, § 103(a), 114 Stat. 1632 (“CCA”), the CCA does not apply to individuals 

who were 18 years of age or older when the law took effect on February 27, 2001. 

That means that former § 1432(a) continues to impact children of unwed fathers 

who were born on or before February 27, 1983.  

Deportation of someone “who so claims to be a citizen,” as Justice Brandeis 

stated in Ng Fung Ho v. White, 259 U.S. 276, 284 (1922), can result in the loss “of 

all that makes life worth living.” Id.; see also Agosto v. INS, 436 U.S. 748, 753 

(1978). The threat of deportation has exposed long-time residents of this country 

who were unable to acquire citizenship under former § 1432(a)(3) to “a fate of 

ever-increasing fear and distress.” Id. at 102. Deportation of these individuals is 

devastating to their U.S. citizen families and community members.  
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ARGUMENT 

I. Former 8 U.S.C. § 1432(a)(3)’s Exclusion of Fathers Leads to Family 
Separation, Discriminatory Treatment, and Damaged Lives. 

In superseding 8 U.S.C. § 1432, the CCA provides that a child born outside 

the U.S. automatically becomes a citizen if at least one parent of the child is a citizen, 

and if the child is under 18 years of age and is in the legal and physical custody of 

the citizen parent. 8 U.S.C. § 1431(a)(1)-(3). However, the CCA did not apply to 

people who were already 18 years old on February 27, 2001. With regard to these 

individuals, § 1432(a)(3) still applies. 

The personal accounts detailed below are from foreign-born, nonmarital 

children of naturalized U.S.-citizen fathers who turned 18 before the CCA took 

effect.  Thus, each of these individuals have been adversely affected by § 1432(a)(3), 

which the Government contends does not allow children of unmarried parents to 

derive U.S. citizenship through their U.S. citizen fathers.  

A. Kelvin Silva, a 45-year-old father and grandfather from Charlotte, NC, 
was deported to the Dominican Republic in 2022 after 30 months in 
immigration detention. 

Kelvin Silva is a 45-year-old father and grandfather and a former resident of 

Charlotte, NC. Shortly after Mr. Silva was born in the Dominican Republic, his 

mother relinquished all responsibility over his care, so Mr. Silva’s father assumed 

responsibility and became the primary caregiver. In 1988, Mr. Silva’s father became 
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a naturalized U.S. citizen, and Mr. Silva began living with him in New Jersey. When 

Mr. Silva was 17, his father tragically passed away. 

Prior to his deportation, Mr. Silva was in ICE detention for 30 months. His 

long incarceration exacted a heavy toll. He began sleeping with his shoes on, in case 

he was deported in the middle of the night. Most of all, he hoped not to be separated 

from his children and grandchildren:  

I would never again be able to give my kids a hug or be there with them 
when I talk to them about their day and ask them how they’re feeling. 
It would feel like I’m in the desert, completely stranded. 

Now removed to a country where he faces hardship and lacks support, Mr. 

Silva tries to maintain hope while he appeals his case. “I went to school in the U.S., 

grew up over there, made friends, family. But here I know no one. It’s weird, it’s 

hard, it’s rough.” 

 “It’s really disappointing, especially since he’s been here since he was so 

young,” says Jasmine Pena, Mr. Silva’s sister. “It is so sad.” 

B. Robert Lodge, a 43-year-old who came to the U.S. as a child is now facing 
deportation to Jamaica. 

Robert Lodge is a 43-year-old Georgia resident who was born in Jamaica, 

where he experienced hardship as a child. His mother gave up custody, and he came 

to the U.S. to live with his father when he was 12 years old. He grew up believing 

he became a U.S. citizen through his father, who naturalized. 
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Mr. Lodge was held in ICE detention for more than two years while fighting 

his citizenship claim. While in immigration detention, Mr. Lodge missed his family 

and suffered from numerous health issues. The thought of possibly being deported 

from the only country he knows shatters his nerves. He fears this would amount to a 

death sentence, as he has no home to go to in Jamaica and no access to medical care 

for his health conditions.  

When they told me I was being detained [by immigration authorities], 
I was shell-shocked, and that made me depressed and stressed out . . . . 
I should be a citizen today. I feel cheated here, because I’ve been in the 
U.S. all my life. 

C. Noel Henry, a 46-year-old father, fiancé, and grandfather, was in ICE 
detention for more than a year before being deported to Jamaica. 

Noel Henry is a 46-year-old man who lived in the United States for more than 

30 years. When Mr. Henry was 12 years old, his mother consented to give Mr. 

Henry’s father full legal custody. Mr. Henry then left Jamaica and moved to the U.S. 

to live with his naturalized citizen father. He has always thought of himself as a U.S. 

citizen. He raised a family here, became the father of four children; met his fiancé, 

and welcomed his first grandson. However, he was deported after an immigration 

judge determined he did not acquire citizenship through his father.   

Mr. Henry suffered from various health conditions while in ICE detention and 

now faces barriers to accessing healthcare in Jamaica. Since being deported, he has 

struggled with getting an ID because offices in Jamaica have no record of him. He 
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deeply misses his family, especially his grandmother, who is over 90 years old. 

Faced with many difficulties, he works hard to keep going, but admits it is “a 

struggle.”  

D. Derrick Roberts, a 43-year-old father and resident of Long Island, NY, is 
facing deportation to Saint Lucia.  

Derrick Roberts is a 43-year-old resident of Long Island, NY. He came to the 

U.S. from Saint Lucia at the age of nine, after going to live with his father in 

Brooklyn. He struck out on his own at the age of seventeen, got his license to be a 

barber, later obtained a certification in information technology, and started the 

process of earning a real estate license. As he moved through different stages of life, 

Mr. Roberts never had doubts about his U.S. citizenship. He stated: 

For the longest time I believed I was a citizen and had derived 
citizenship from my father. I never had reason to question that. 

Mr. Roberts now faces deportation. He is candid about his experience with the 

criminal justice system. “I made mistakes and when my family offered to help, I was 

too prideful.” 

The birth of Mr. Roberts’ daughter gave him renewed purpose in life. When 

he saw his daughter for the first time, he knew he was “living for someone else now.” 

He is painfully aware that being deported would mean separation from his family, 

and he worries about how deportation will affect his daughter: 
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I don’t know what impact that’s going to have on my daughter. She’s been 
patient and I’ve made promises to her, and I’d like the opportunity to do right 
for her. I carry that with me every day. 

E. Omar Dale, a 42-year-old former resident of Queens, NY, was deported 
to Jamaica in 2019. 

Omar Dale is a 42-year-old former resident of Queens, NY. He has a son in 

middle school and is much loved by an extended family of his grandmother, aunts, 

uncles, siblings, cousins – all of whom reside in the U.S. 

Mr. Dale arrived to New York from Jamaica in 1981, when he was one year 

old. Mr. Dale thought he acquired citizenship through his father, who naturalized 

when Mr. Dale was a child. But since being deported to Jamaica in 2019, he has 

been separated from his grandmother, aunts, uncles, siblings, cousins, and his 14-

year-old child. While in Jamaica, he has learned to live with the stigma surrounding 

individuals who have been deported, which complicates finding stable housing and 

work. 

Reflecting on his family’s suffering, Mr. Dale explains: 

You’re not just punishing me. You're punishing my family, my son. 
They should have made [the Child Citizenship Act] retroactive. 

F. Balbino Tavarez Rivas was deported to the Dominican Republic in 2000, 
separating him from his wife and children.  

Balbino Tavarez Rivas was born in the Dominican Republic in 1968. He came 

to the U.S. at nine years old as a lawful permanent resident, and was twelve years 

old when his father, with whom he lived, naturalized. However, an immigration 
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judge rejected his citizenship claim and ordered him deported to the Dominican 

Republic in 2000. Mr. Rivas struggled to adjust to life in the Dominican Republic 

and the separation from his U.S. citizen wife and two young children. Despite the 

distance, he has worked hard to maintain a strong and loving relationship with his 

wife, children—and recent grandchildren—who all live in the U.S.  Based on what 

the Immigration Judge told him when he was deported, Mr. Rivas believed that if he 

waited ten years, he would be able to reapply for admission to the U.S. and rejoin 

his family. But when he and his wife applied for his legal permanent resident visa, 

they learned he was permanently inadmissible based on his criminal conviction. 

They were devastated to learn that Mr. Rivas would never again be able to live with 

his family in the U.S. Mr. Rivas describes the experience of deportation as a “life 

sentence,” a banishment from the country where he grew up, where all his family 

lives, and which he still considers home.   

 
CONCLUSION 

 
The exclusion of fathers in former 8 U.S.C. § 1432(a)(3) continues to have 

devastating consequences for the unfortunate pocket of long-time residents who 

lawfully entered the United States in the custody of their U.S. citizen fathers. The 

harms are too grievous, and the human costs too oppressive. To alleviate this 

suffering and remedy the constitutional infirmities Petitioner has identified, Amici 
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respectfully request that this Court declare Petitioner a citizen of the United States 

under a constitutional application of superseded § 1432(a)(3).  

 Submitted this 20th day of January, 2023. 
 
 
/s/ Sarah H. Paoletti     
TRANSNATIONAL LEGAL CLINIC 
UNIVERSITY OF PENNSYLVANIA LAW SCHOOL 
3501 Sansom Street 
Philadelphia, PA 19104 
T: 215-898-1097 
F: 215-573-6783 
paoletti@law.upenn.edu 
 
Counsel for Amici Curiae 
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Dated: January 20, 2023       /s/ Sarah H. Paoletti 
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